
 

Towards a Legally 

Binding Instrument on 

the Right to Development  

DR. MIHIR KANADE  

 



 

    

The 2030 Agenda and Reinvigoration of the RtD  

The Procedure for Elaboration of the LBI and the 

Process for Developing The Zero Draft  

Added Value of an LBI on the RtD  

Conclusions  



 

    

 



  

www.ideasforpeace.org   

On 27 September 2018, at the United Nations Human Rights Council (HRC), 

a watershed moment was reached in the evolution of the right to development 

(RtD). More than three decades after the adoption of the 1986 Declaration on 

the Right to Development (DRTD) by the United Nations General Assembly 

(UNGA),  the process for elaboration and eventual adoption of a legally binding 

instrument (LBI) on the RtD was set into motion.  With this, a long -standing 

demand of the Global South for a binding treaty took its first baby step 

towards being met. Within less than one and a half years thereafter, following 

a rigorous consultative process, the zero draft of the LBI has already been 

published,  along with exhaustive commentaries on each provision,  and will 

form the basis for negotiations to formally commence among States for the 

eventual adoption of a binding treaty. The astounding velocity with which this 

process seems to have bol ted ahead in this very short duration stands at odds 

with decades of political wrangling and stalemate among States over the 

meaning, nature, scope and content of the RtD as well as the appropriate 

course of action for its operationalization. Indeed, a kee n observer of treaty -

making processes generally adopted at the UN and other international fora 

might be intrigued and left with several questions regarding this entire 

process. Why did States set out on this path now? What changed considering 

that several previous attempts at setting into motion an LBI on the RtD had 

not borne fruits?  Surely, the Global North could not have come on board 

suddenly. In any case, what procedure has the HRC adopted for elaboration 

of the LBI? How did a zero draft manage to em erge within a short time when 

similar processes in other treaty -making endeavours have taken several 
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years? Most importantly, does an LBI on the RtD add any value? Would it not 

be worthless, or even counterproductive, considering that the Global North 

seem s unlikely to join?  

These are all quite pertinent questions that must be answered if there is to be 

any realistic chance of success for an LBI on the RtD. This paper seeks to 

engage with and answer all these questions. It will begin by identifying the 

ove rall context for this newfound acceleration. Unsurprisingly, this has a lot 

to do with the adoption of the 2030 Agenda for Sustainable Development in 

2015.  The following section will then explain the procedures set in motion by 

the HRC for elaboration of the LBI and the process by which the zero draft 

was developed. It will be suggested that, irrespective of the eventual 

outcomes, the process adopted for arr iving at a zero draft for this LBI might 

usefully serve as a template for future treaty -making ventures. The ensuing 

section will then extensively discuss the added value of an LBI on the RtD 

generally as well as with specific reference to the innovations incorporated in 

the zero draft. Finally, the paper will conclude with an evaluation of the 

challenges and prospects that lie ahead with respect to the adoption and entry 

into force of an LBI.    

     

 

As indica ted above, the adoption of the 2030 Agenda for Sustainable Development 

on 25 September 2015 by the UNGA prominently brought the RtD back to the 

spotlight. It unleashed a flurry of activity at the United Nations Human Rights Council 

(HRC) as well as at the Office of the High Commissioner for Human Rights (OHCHR), 

building upon the visible symbiotic relationship between the RtD and the Sustainable 

Development Goals (SDGs) incorporated in the 2030 Agenda. On the one hand, the 

very adoption of the 2030 Agenda b y States could be seen as an implementation by 

them of their duty stipulated in the DRTD to ñtake steps, individually and collectively, 

to formulate international development policies with a view to facilitating the full 

realization of the right to develop mentò.7 In this sense,  the SDGs could be seen as a 

policy expression by States of their intention individually and collectively to fulfil their 
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obligations under the DRTD and a plan of action for operationalizing the RtD. 8 On the 

other hand, operationali zing the RtD can in turn significantly bolster the realization 

of the 2030 Agenda by providing it with a normative framework effectively stipulating 

that the participation in, contribution to and enjoyment of sustainable development 

by all human persons an d peoples ought not to be seen as a charity, privilege or 

generosity bestowed upon them by States, but as a human right with corresponding 

duties.  

It was in this backdrop that three particularly noteworthy steps were undertaken by 

the HRC providing a much -needed boost to advancing the ñRtD agendaò from its long-

standing stalemate. 9 The first of these steps was taken one year after the adoption 

of the 2030 Agenda by the UNGA, when the HRC decided to appoint a special  

rapporteur on the RtD with the mandate , among other things, of ñcontributing to the 

promotion, protection and fulfilment of the right to development in the context of the 

implementation of the 2030 Agenda for Sustainable Developmentò.10  This 

appointment was more telling because a special proce dure on the RtD was 

established after a hiatus of about ten years. 11  

This was then followed by the setting into motion of the process for elaborating an 

LBI on the RtD, the subject matter of this paper. Thus, o n 27 September 2018, the 

HRC decided in Resol ution 39/9, that its Working Group on the RtD, 12 shall at its 

twentieth session, ñcommence the discussion to elaborate a draft legally binding 

instrument on the right to development through a collaborative process of 

engagement, including on the content an d scope of the future instrument.ò13 It 

further decided that the Chair -Rapporteur of its Working Group on the RtD  ñshall 

prepare a draft legally binding instrument on the basis of the discussions held during 

 



  

www.ideasforpeace.org   

the twentieth session of the Working Group and the resource material from previous 

Working Group sessions to serve as a basis for substantive negotiations on a d raft 

legally binding instrument, commencing at its twenty -first sessionò.14 To further give 

a fillip to this process, the HRC also requested its Advisory Committee, ñwhile taking 

into account the views of Member States, to prepare a research -based report o n the 

importance of a legally binding instrument on the right to developmentò.15 

Finally, on 27 September 2019, the HRC decided ñin order to assist the Human Rights 

Council in the implementation of the right to development to establish a subsidiary 

expert mechanism to provide the Council with thematic expertise on the right to 

development in searching for, identifying and sharing best practices with Member 

States and to promote the implementation of the right to development worldwideò.16 

The recently appoin ted expert mechanism comprises five independent experts 

elected for a term of three years, with the possibility of being re -elected for one 

additional period. 17  

As is evident from these three new processes on the RtD ï the special rapporteur, 

the elaboration of the LBI, and the expert mechanism ï the momentum has clearly 

shifted dramatically in favour of the RtD as a consequence of the adoption of the 

2030 Agenda.  These processes will undoubtedly feed on each other, and eventually 

influence to a considerable degree, the operationalization of the RtD in law, policy 

and practice in the near future, including for realization of the SDGs. It is in this 

factual matrix t hat the next section discusses the procedure set up by the HRC for 

elaboration of the LBI as well as the process then followed for developing the zero 

draft.  

 

 

As noted  above, HRC Resolution 39/9 of 27 September 2018 mandated the WG -RTD 

to commence the discussion on elaborating an LBI at its twentieth session, which 

took place from 29 April to 3 May 2019. 18 Four meetings spanning two full days ï 1 
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and 2 May ï were alloca ted to these discussions. The Chair -Rapporteur of the WG -

RTD, in consultation with and support from the OHCHR, organized the discussions in 

four sub - items with participation of experts. 19 Sub - item 1 corresponded to the theme 

of ñdiscussion of the working method, preamble and final provisions of a legally 

binding instrument on the right to developmentò and observations were presented 

by Dr Makane Moïse Mbengue. The second sub -item related to a ñdiscussion of the 

type and structure of a legally binding instru ment on the right to developmentò and 

expert observations were rendered by Dr Koen de Feyter. Cross -cutting observations 

ñconcerning the role and rights of women in a legally binding instrument on the right 

to developmentò were also made by Meskerem Geset Techane. Pursuant to this set 

of expert presentations, several States and observer NGOs took the floor to make 

statements. Clarifications were also sought from the experts by several delegations 

on the legal and practical dimensions of the thematic present ations. Sub - items 3 and 

4 were discussed on the following day. Sub -item 3 was titled ñdiscussion of the 

content and scope of a legally binding instrument on the right to developmentò and 

was developed by this author. Additionally, observations were present ed by Dr Carlos 

Lopez on the ñadvantages and disadvantages of imposing obligations on business 

enterprises and investors in relation to human rights and right to developmentò. The 

last sub -item corresponded to a ñdiscussion of the institutional arrangement s and 

compliance procedures of a legally binding instrument on the right to developmentò, 

with observations presented by Dr Diane Desierto. Like the previous day, statements 

were made by several States and observer NGOs. This was followed by an extensive 

session of questions and answers with the experts. 20  

Following these discussions, as mandated by HRC Resolution 39/9, the Chair -

Rapporteur of the WG -RTD then set out to prepare a draft LBI to serve as a basis for 

substantive negotiations on a draft legally  binding instrument, commencing at its 

twenty - first session, scheduled originally to be held in April -May 2020 (and at the 

time of this writing postponed to November 2020 due to the COVID -19 pandemic). A 

step -by -step approach involving extensive consultati ons with stakeholders and 

elaboration of the zero draft by legal experts was devised. Thus, the first step 

undertaken by the Chair -Rapporteur was to send out an elaborate questionnaire to 

all Member States, observer NGOs, special rapporteurs of the HRC, in ternational and 

regional organizations, global and regional human rights mechanisms, National 

Human Rights Institutions and offices of Ombudspersons, amongst other 

stakeholders. 21 The questionnaire requested views and proposals on the proposed 

LBI. Questio ns were structured under the following heads ï the type of instrument 

that could be adopted; the content of the instrument; types and structures of 
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institutional arrangements; compliance, monitoring and enforcement arrangements; 

and the final provisions. E ach of these heads were further divided into several sub -

questions. 22 A note verbale  containing the questionnaire was sent to Member States 

by the Secretariat of the WG -RTD on 24 May 2019 and responses were sought by 26 

July 2019. 23  Similar communications were also sent to the other stakeholders 

mentioned above through appropriate means.  

As a second step, the Chair -Rapporteur requested the OHCHR to provide him with 

requisite support in the implementation of the mandate to prepare a draft LBI. 

Consequently, the OHCHR, in agreement with the Chair -Rapporteur, ñestablished a 

drafting group, composed of five recognized experts in the field of international law 

and with due respect to equitable gender and geographical representation, with the 

objective to draft a legally binding instrument, including commentariesò.24  The 

drafting group thus established comprised the author of this paper, Mihir Kanade 

(India), as its Chair and Rapporteur. 25  Other members included Makane Moïse 

Mbengue (Senegal), Koen de Feyter (Belgi um), Diane Desierto (Philippines) and 

Margarette May Macaulay (Jamaica). 26 As the Chair, this author was mandated with 

the preparation of a first draft of the treaty with detailed commentaries to be 

accomplished between 13 August 2019 and 30 September 2019 . Responses by 

stakeholders to the aforesaid questionnaire were considered. On 26 September 2019, 

this author submitted the first draft along with commentaries to the drafting group 

for review. 27  

Around this time, the HRC was also scheduled to adopt its a nnual resolution on the 

RtD as part of its September session. Using this opportunity, the Chair -Rapporteur 

held informal consultations with Member States to apprise them of the steps 

undertaken by him towards preparation of the draft LBI. On 27 September 2 019, the 

HRC adopted Resolution 42/23 wherein it ñwelcomed the discussions held by the 

Working Group at its twentieth session on how a legally binding instrument would 

contribute to making the right to development a reality for all, by creating conducive 

national and international conditions for its realization and by halting all measures 

that may have a negative impact on the right to development, in accordance with the 

Charter, the Declaration on the Right to Development and other relevant international 

instruments and documentsò.28 The HRC also reiterated that ñthe Chair-Rapporteur 

of the Working Group, at its twenty - first session, would present a draft legally binding 

instrument on the basis of the discussions held during the twentieth session of the 
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Wor king Group and the resource material from its previous sessions, for substantive 

negotiations on the draft legally binding instrument preparedò. In addition, the HRC 

decided that the Chair -Rapporteur of the Working Group ñwould conduct further 

consultation s with all Member States, international organizations, the Special 

Rapporteur on the right to development, the Office of the High Commissioner, United 

Nations agencies, regional economic commissions and other relevant organizations 

on the elaboration of a draft legally binding instrument, taking into account the 

discussions held at the twentieth session of the Working Group, and the presentations 

made by the experts invited theretoò.29 The HRC lastly decided that the ñWorking 

Group, at its twenty - first session, would commence the elaboration of a draft legally 

binding instrument on the right to development on the basis of the draft prepared by 

the Chair -Rapporteur, through a collaborati ve process of engagementò.30  

Following this, the drafting group met at the United Nations Headquarters in New 

York from 15 to 17 October 2019 for three full days of intensive deliberations on the 

draft. 31 The drafting group benefited from the presence of the Chair -Rapporteur of 

the WG -RTD who shared his observations on the draft text. Technical advice and 

support were also received from the chief of the OHCHRôs RtD Section and the 

Secretary of the WG -RTD. A meeting with a representative of the Treaty Divis ion of 

the United Nations Office of Legal Affairs was held to confirm, by way of a second 

opinion, that the preambular and final provisions of the draft LBI complied with treaty 

practice. Extensive notes of the deliberations of the drafting group on every provision, 

akin to a travaux preparatoire,  were recorded. On the final day of the meeting, the 

drafting group adopted the draft text with revisions. The updated draft text 

incorporating the agreed changes with corresponding revisions to the commentaries 

were submitted by this author to the OHCHR on 13 November 2019. 32  

The third step of the process set out by the Chair -Rapporteur comprised sending an 

invitation to a select group of 10 human rights scholars representing all regions to 

review the draft text a nd to share any comments or suggestions they may have by 

30 November 2019. 33 The comments and suggestions received by the deadline were 

collated by this author and detailed analysis was shared with the drafting group. 

Following further deliberations, the d rafting group finalized a ñzero draftò on 8 

December 2019. 34 Final updates to the commentaries were then made by this author 
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and both documents ï the ñzero draftò of the convention and the accompanying 

commentaries ï were submitted to the Chair -Rapporteur on 9 December 2019. 35  

The Chair -Rapporteur of the WG -RTD subsequently reviewed and endorsed the draft 

convention on the RtD. On 17 January 2020, the advanced edited version of the draft 

convention was published by the OHCHR on its website; 36 the registered version of 

the commentaries was similarly published on 20 January 2020. 37 Both documents 

were widely circulated through various channels with the objective of deliberations 

commencing during the 21 st session scheduled originally for 4 to 8 May 2020.  

The fourth step adopted by the Chair -Rapporteur was to request the OHCHR to 

encourage Member States and observers of the WG -RTD to submit ñtheir oral and 

written statements and comments, general and/or specific to articles of the 

convention, pri or to the session to the Secretariatò.38 Thus, on 20 February 2020, the 

OHCHR sent out a note verbale  to this effect to all Member States as well as 

communications through other means to other stakeholders. 39  

As of the date of writing of this paper, due t o the unfortunate public health emergency 

posed by the COVID -19 pandemic, the 21 st session of the WG -RTD has been 

rescheduled for November 2020 after initially being postponed to July 2020, and is 

likely to be postponed further. Although the delay in comme ncement of the 

deliberations on the draft LBI is unfortunate and unavoidable, the aforesaid process 

adopted for developing the zero draft has important lessons for treaty -making in 

general. Irrespective of the time it takes for the treaty to be adopted, th e combination 

of extensive consultations, preparation of a zero draft by a group of experts 

representing different parts of the world (much like the International Law Commission 

but with a more agile number of members), follow -up consultations and revision s 

with external experts, and the accompaniment of the draft by exhaustive expert 

commentaries, is a process that might serve as a guiding template for other similar 

future processes.  
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As noted above, through Resolution 39/ 9, the HRC had requested its Advisory 

Committee to prepare a research -based report on the importance of a LBI on the RtD 

while taking into account the views of Member States. At the date of writing of this 

paper, a second draft of the report has been publi shed with the intention of being 

finalized and adopted at the 25 th  session of the Advisory Committee to be held in 

August 2020. 40  The draft report concludes with the observations that ñearly 

codificationò of an LBI on the RtD would ñcreate an enabling environment for 

development and favourable conditions for all human rightsò, ñconstitute a hugely 

important and overdue step in the right directionò, and ñhelp in meeting the challenge 

of securing for all, present and future generations, a life of dignity in a  clean, safe, 

secure and healthy environmentò.41 Since the report is likely to be updated before its 

final adoption in August 2020, this section does not prejudge its final contents; it, 

however, articulates a list of points which, according to this author , constitute the 

added value of an LBI on the RtD generally. Some of these points overlap with those 

outlined in the draft report of the Advisory Committee. However, this section also 

takes into account specific provisions of the draft LBI to indicate how the realization 

of the RtD can, in fact, benefit significantly from the adoption of an LBI.  

The term óadded valueô encompasses many shades to it. At one end of the spectrum, 

an LBI can be shown to have an added value merely because it improves the 

normati ve status of a right by transposing it from a Declaration to a binding 

convention. At the other end, its added value may be judged through a much stricter 

test of whether the adoption of the LBI is necessary for realization of the rights sought 

to be guara nteed. In the context of the draft LBI on the RtD specifically, while an 

overwhelming number of States remain in its favour, some have contended that it is 

unnecessary for promotion of the RtD. In other words, as exemplified by responses 

of Mexico, Europea n Union and Switzerland to the questionnaire sent by the OHCHR 

regarding their views on an LBI on the RTD, the contention is that the RtD can 

adequately be promoted within the existing normative framework of the DRTD and 

an LBI is not needed for that purpo se. For instance, Mexico responded that ñthere is 

already an international framework on which States should base themselves to make 

development effective, such as the Declaration on the Right to Development that 

serves as reference in the field of human ri ghts as well as the 2030 Agendaò.42 It 

further contended that ñthe negotiation of a legally binding instrument would imply 
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the duplication of efforts, as well as the fragmentation of International Law and could 

even reverse the reached consensusò.43 Instea d, it contended, what is necessary is 

to first agree on the operational criteria and sub -criteria for the implementation of 

the RtD, an endeavour that had been initiated by the High -Level Task Force only to 

meet a political roadblock. 44 It is telling that the National Human Rights Institution of 

Mexico, more specifically the National Commission on Human Rights, in its response 

to the questionnaire fully supported the LBI. 45 The European Union, while reiterating 

its support to the RtD with qualifications reg arding its interpretation and noting its 

participation in the WG -RTD, responded that ñwe are not in favour of the elaboration 

of an international legal standard of a binding nature as we do not believe that this 

is the appropriate mechanism to realise the [RtD]ò.46 Similar to Mexico, it added that 

ñhowever, we remain open to consider the criteria and operational sub-criteria and 

the elaboration of standards, on the understanding that how they will be applied is 

not yet agreed and could take various forms, i ncluding the elaboration of guidelines 

on the implementation of the [RtD]ò.47  Finally, Switzerland, in its response, 

highlighted its conviction that ñthe options for achieving the [RtD], developed by the 

Working Group, can come in various formsò.48 It furt her opined that the option of an 

LBI on the RtD ñis far from being the subject  of  international consensusò and that 

ñmany states, including  Switzerland, believe that the development of a [LBI] would 

not be an appropriate and effective means of achieving  the [RtD]ò.49 

In the face of these contentions, it is important to show not only that an LBI would 

enhance the normativity of the RtD, but that the adoption of the LBI is necessary for 

realization of the RtD and that its absence is counterproductive. It i s also important 

to show how the LBI may itself become the platform for overcoming the political 

impasse and generating consensus among States on the meaning, nature, scope and 

content of the RtD and the mechanisms for its operationalization. The starting point 

for a serious analysis on these aspects is to pose the counterfactual: what would 

happen in the absence of an LBI on the RtD? The answer clearly is ñbusiness as 

usualò; the same status quo  that has unfortunately underpinned the lack of 

operationalization of the RtD for more than three decades.  
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It is noteworthy that since the adoption of the DRTD, the RtD ha s unanimously been 

reiterated and reinforced by all States in several important declarations, resolutions 

and agendas, including the 2030 Agenda. 50 In the context of the global development 

agenda, the Millennium Declaration adopted unanimously in 2000, and from which 

the MDGs emanated as actionable and achievable goals, explicitly incorporated 

ñmaking the right to development a reality for everyoneò as one of its stated 

objectives. 51 The normative link between the RtD and sustainable development wa s 

specifically recognized for the first time in the 1992 Rio Declaration on Environment 

and Development stipulating in its third principle that the ñright to development must 

be fulfilled so as to equitably meet developmental and environmental needs of 

present and future generationsò.52 This was reiterated in the Vienna Declaration of 

1993. 53 The 2030 Agenda also explicitly notes that it is ñinformed byò the DRTD.54 It 

has been pointed out from the text of the 2030 Agenda, that it further reaffirms the 

RtD and acknowledges that the agenda is ñgroundedò in the ñobjective of making the 

[RtD] a reality for everyoneò enshrined in the Millennium Declaration.55  
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There is, however, ample evidence that despite these reassertions and continual 

reaffirmation of the Rt D in numerous resolutions, declarations and agendas, its 

operationalization has been entirely lacking. Indeed, it has been pointed out that the 

reason why progress on the MDGs by the end of 2015 was ñuneven, particularly in 

Africa, least developed countrie s, landlocked developing countries, and Small Island 

developing Statesò,56 can be attributed to the absence of operationalizing the RtD in 

the implementation of the MDGs, including lack of participation of the right -holders 

as well as violations by States of their duty of international cooperation. 57 Despite the 

lofty ambitions of the SDGs and the textual acknowledgement of the importance of 

the RtD, it is gradually but clearly emerging that in the first five years of its existence, 

many goals and targets i n fact have witnessed significant deceleration than previous 

year rather than progress. 58 Lack of operationalizing the RtD is writ large in the initial 

implementation of the 2030 Agenda.  

This fact has not been lost on developing countries. For instance, th e seventeenth 

Summit of Heads of State or Government of Non -Aligned Countries, in September 

2016, recalled previous summits and conferences and stressed the need to 

operationalize the RtD as a priority, including through the elaboration of a LBI by the 

rel evant machinery. 59 Similarly, the Final Document of the 18th NAM Summit of 

Heads of State and Government, held in October 2019, reiterated the need to strive 

for ñgreater acceptance, operationalization and realization of the [RtD] at the 

international leve l, urge all States to undertake at the national level necessary policy 

formulation and institute measures required for the implementation of the [RtD] as 

a fundamental human rightò, and ñto expand and deepen mutually benefiting 

cooperation with each other in ensuring development and eliminating obstacles to 

development, in the context of promoting an effective international co -operation for 

the realization of the RtDò.60  

Resolutions of the UNGA and as the HRC have as well constantly lamented the lack 

of op erationalization of the RtD. For instance, the 2018 resolution of the UNGA on 

the RtD exhorted the WG -RTD to ñconsider ways and means to continue to ensure 

 


